*CASES DETERMINED

SUPREME COURT OF JUDICATURE

STATE OF NEW JERSEY.

SEPTEMEER TERM, 1818

THE Stare v. Tne Monrng Topxerks CoMPANY.

1. Indictment for oot repairing bridgs, ()

2, Company not linble,

On indictinent,

‘I'he Morvis Turnpike Company was indicted ab the sessions, in
Murris eounty, for not repairing a bridge upon the line of the
road in the township of Morris, ealled the log bridge, which had
fallen into great deeay, so as to impede the traveling.  The in-
dictment was removed by eertiorard, and a state of facts in the
fullowing words was agreed vpon, and presented to the court:

“The company wis incorporated by statute passed the Oth
day of March, 1801, entitled * An act for facilitating the com-
pianicarion from Elizalethtown, in the county of Kssex, through
Movristown, in the comty of Morris, and from thence into the
eounty of Sussex ;7 pro ut the same.

{a) Ses State v. Moreis anil Jowsex . R, 3 Zob, 360 ; State v, Morris aml Fasex
R, B 1 Dutech 337 ; State v, Morris Cinal, 2 Zub, 537 ; Ward v. Newark &e.
Turnpite Co., Spen. 323, County Is nob liable, Swle v, Trihwbitets of Hudson,
§ V. 187 ; Freeholders &o. v Bed Band, § €. 7. e, 01 Frecholders v. Strader,
& Havr, 195 ; Couley v. Frecholdors, 3 Duteh. 15 ; Livermore v. Frecholders; 2
Vr. 407 ; Pray v. Jersay City, & Ve, 524,
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“On the 26th of Felruary, 1802, the company, under their
comion seil, Inid ont a road across the state. Tt began ot
Elizabethitown DPoiot, and extended throuogh the connties of
Fesex, Morriz and Bussex to the river Delaware, opposite the
town of Milford, in Peonsylvania. The whole distines was
sixty-two miles, seventy-one chains and fifiy-seven links.

T Phe ellirts of the company failed in trying to procure sub-
seriptions to o poliey for the whole distance at once. They
therefore opened and got o poliey filled for only one district,
embracing part thereofl  When, after years, this was completed,
they pot u policy filled for o second district s and, this heing done,
they opened another subseription, under which they formed their
thivd and lust distvict, over the Blue Monntain in Snzgex,

“These districts, taking their aggregate distances, amonnted
to only forty-cight miles, seventy-geven chaing and seventy-one
links, Commiszioners appeinted by the governor inspected and
certilied them to be completed seconding to law,  Wherenpon
the governor, by Heense under the great seal, bearing date the
Sl day of Januwary, 1810, permitterd and granted fo the compiny
a liconse “to erect across the said voad, the whaole distanee
whereof is forty-cicht miles, seventy-seven chainsg and seventy-
ane links,' eleht pates, aud to take toll for said distanee, The
company have never taken, nor pretendad a vight to take toll
fir oy greater distinee,  There still vemained thivteen miles,
suventy-three chains and eighty-six links of the route wndone,
thes power of the company to do which had expived at the date
of their 2aid licenze by a limitation in the fourleenth section of
the statnte. To do this remaining part would require = eapital
of between 5200000 and $30,000, which the company has no
vight to vaise by solseription; and theiv funds otherwise are
tolally inadequate, their dividends having never amonnted to
two per cent, on the capital expended.

*“When the company foresuw their inability to eomplete the
whale distance, and thal part of it must necessarily be left un-
done, they tovmed thelr tuenpiling districts zo as to include those
parts generally which were the most expensive, rough aod
mountainons, which heavily-loaded carringes hiad ever fonnd im-
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passable, and so as to leave nnexcented genevally only sueh parts
as being public highways under the care of township cficers
were matneally level, fivm and good, or in such oostate as not to
impede loaded carvioges greatly at any time.

“ Tenee, the fon “een anlini=hed miles wore nol continnous, a
distance ol from re to bwelve iniles ol toeipn = road parting them
fromy each other. Phas, o paet of the free public highway, thivty-
six chains ang s ventv-hve links in length, extending from the
Presbyterian ehoeh on Morsistows green, seross said green or
comine, ad 2o ulone Bridee strect, and the plaan ground beyond
it, #was omitted, being natueally o dey, level and good piece
ol vl at Al seasons, passing over a small stream of water,
uncder very high banks; over whieh (at the time the company
formm] thew distriees) there wis o good eounty bridge.  Within
about one year this beidee having Bdlen down (which is the
reidue mentioned in the indietment) the ecoampany is indicted for
not vepetiving it No part of this thirty-six chains (incloding
thie snid bridee) was ever toenpiked or repaired by the company,
They never taok toll, nor were lieensed by the governor to
denmund toll for any part of i, Tt has always been o free poblic
highway, repaired Dy the township ollivers, as sueh, during the
whaole existence of the company, almost seventeen years last past,
wndil the fidling down of the bridge, about o year o,

“ 1 the court should be of opinien that the company are
hound by law to boill the said bridge, it s weeeed that the
altorney for the company slall retract their ples, and  plead
euilty ; but it the court shall be of the contwry opinton, it is
agreed that o nofle prosequi shall be vntered on the indictment,”

Abtorney-Generval, lor the state.
G H. Ford, for defendant.

Imrearnier, O .

There was o eertiorari divected to the conet of quarter sessiong
ol e peace of the county of Morris, (o renoeve the abowve
indictoneal into thiz cowet, amd the justives have seat up the
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indictment itself, probably taken from their files (thengh it is
not marked filed), together with the original recognizance npon
the allowanee of the writ, and a copy of their ovder, directing
the said writ to be returned ; all which are certified by the cleck
under the seal of the court, and which, in the said eertificate,
are said to be all things touching the said indictment in the said
court remaining,

There i3 no record returned, nor matesials of which this conr
ecan make a recovd ; there is no eaption ; it does not appear when
the indietments \ =ve found, nor by whom they were found, nor
by what authority, nor to whom presented.

The mere endorsement of the time of finding on the back of
the indictment, or the placing of it at the head or at the foot of
the same, by the attorney-general or by the clerk, is not suflicient.
It makes no part of the veeord, It must always appenr, and it
can lawfully appear only in what is called the caption, that #is,
that part of the record which reeites all the eivcumstances intro-
ductory of the indictment itself.

The legitimate office of the eertiorari in these cases iz to bring
sp the record, and not the papers, from the files, unless suel,
papers be specially ealled for; and this record, when hrought up,
must contain distinetly in itselt all the matlers above specified ;
for otherwise it contains no lawlul charge upon which the citizen
ean be put to plead or brought to trial.

But inasmuoeh as the attorney-general and the turnpike eom-
pany, for the sake of saving trouble and expense, have submitted
the question as to the liability of the said company to keep up
and maintain the said bridge, in the said first indictment men-
tioned upon a case by them stated ; and inasmuch us the court
arve willing to meet their wishes in this respest, and to put an end
to the controversy, especially as it affects the public traveling and
general convenience of the country, thevefore they have thonght
proper to losk into it

Having the liability of the company only in view, it is not neces-
gary to examine the form of the indictinent, to which objection
might be riised. Tt is sufficient to say that it charges, in sub-
stance, that a certain bridge, commonly ealled the log bridge, io
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the connty of Morris, which the said eompany were bonud Lo
Jeeep np and maintain, was, from the 1st of Octaber, 1815, wntil
the finding of the said indictment, suffered to be in great decay
brakon, coinons &e And—

The ease raized upon this indictment and submitted to the con-
sideration of the conrt, is in these words, to wit. (Sce case).

[Upon looking into this act, we find it enacted, among other
thines, in section 10, “that us suon ns the said company shall
have completed twelve miles of the said road, they may apply to
the governor, who shall appoint comissioners to view the same,
and if they shall report that the same is finished aceonding to the
rewe intent and meaning of the said act, he shall, by license under
his hand, permit them to ereet two gates or turnpikes thereon
and {o reeeive and tulee toll &o., and in like manner (or every six
miles therenlter go made, approved &, to ereet one gate, take
toll 7 dee,

We find it further enacted in section 14 ¢ that if the said com-
pany shall not commence their operations within two vears
after the pussing of the said act, or shall not within seven years
aNerswirds complete the saill romd, then all theie powers shall
cense, be void and of no effoet, so fior as meay relale lo the pairts
wnfinished

Tn the making of the road the act preseribes po particular
place of beglnning, no parvticular portion which shall constitute
the =il first twelve miles, nor does it direct that the reaches of
six miles, nfterwards to be made and licensed, shall be contign-
ous 1o or in continuation of the said fitst twelve miles or of one
another. AN this was 1éft to the diseretion of the company, and
it was o left, no doubt, becanse it was ohvious that the private
tnterest of the company was so blended with the public conveni-
enee that the one eould not be promoted without promoting the
otler also. The eompany, in the exercise of this diseretion, have
thonght proper to leave certain intermediale spaces unmade, and
s [ a3 relites to these, theiv power, by the provisions of the
act, hins Jong ginee ceasul,  Tostead, therefore, of heing obliged
to go on and finish these intermedinte spaces, of which the space
on which this bridge stands is one, they we expressly prohihited
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from so doing.  The law cannot impose a penalty for uot doing
that which it prohibits to be done,

According to the agreement of the atterney-general, therefore,
let & nolle prosequi be enteved .

ROUTIARD, J.

The case submitted leaves but little donbt For the court to re-
solvo.

The company is indieted for not repaiving a bridge on the line
of the road. The defence is that it is not a part of the road, unn
that they have now neither power over it nor authority to build or
vepair it And this defence scems to be admitted by the fucts
stated, Tt is probable that the legislature did not anticipate such
a case a3 has oceurred. It no doubt intended that the parts of
the rond which were made shonld lie adjoining cach other and
uot that w short space shoald be permitted to intervene, throwing
upon the publie g0 expensive o burthen as this bridge.

But we must construe the grant fo the company according o
the manifess meaning of the words, and these scem to justify the
following remarks: 1. The parts made must be on the line of
the road and contain six miles, but need not adjoin each other.
2. The power to compel the compuany to muake the road Feontinn-
ons, if it existed at all, ought to have been exercised hefore the
governor granted a license, 3. After geven years from the pass-
ing of the law the power of the company ceazed over all parts of
the line of the roud which was notthen completed.  Nothing short
of a legislative act conld revive their power. If these remarks he
correct all doubt is at an end.  The state of the caze affivms that
the road us ib is now used wus vegularly licensed ; that the dis-
tance of thivty-six chains, including this bridge, never was turn-
piked or feensed, and that the seven years have long sinee passed
away. It necessarily [ollows that the company cannot make this
bridge, ana, thevefore, cannot be convicted under Lhis indictment,

Nolle prosequi entered,
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